In the Matter of Merchant Mariner's Docunent No. Z-759500 and al
ot her Seaman Docunents
| ssued to: Benito F. Hernandez

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1335
Benito F. Hernandez

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137.11-1.

By order dated 14 Decenber 1961, an Exam ner of the United
States Coast CGuard at Port Arthur, Texas revoked Appellant's seaman
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as an ordinary seaman on
board the United States SS GULFCREST under authority of the
docunent above described, on 9 Novenber 1961, Appellant assaulted
and battered a menber of the crew, oiler Genn MIller, with an
object while the ship was at Guayanilla, Puerto R co.

At the hearing, Appellant was represented by counsel.
Appel lant entered a plea of not gquilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence the testinony
of oiler Mller, an entry in the ship's Oficial Logbook wth
attached statenments by three crew nenbers who w tnessed part of the
i ncident, and the Report of Personal Injury nmade by the Master on
a Coast CGuard form

Appel l ant and two character witnesses testified in defense.
Appel  ant admtted that he struck MIler four of five blows with a
pi ece of pipe wapped in a towel while MIler was asleep in order
to "get even" for a conpletely unprovoked attack ashore about seven
hours earlier when MIler knocked Appellant down and then kicked
hi m

FI NDI NGS OF FACT

On 8 and 9 Novenber 1961, Appellant was serving as an ordinary
seaman on board the United States SS GULFCREST and acting under
authority of his docunent while the ship was at Guayanilla, Puerto
Ri co.



About 2000 on 8 Novenber, Appellant was beaten by oiler Ml er
after an argunent between the two seanen while they were ashore.

MIller returned on board about m dnight. At approxi mately
0330 on 9 Novenber, he was awakened by blows to his body delivered
by Appellant using a piece of 3/4-inch pipe about fifteen inches
| ong which was wapped in a towel. MIller's roommate was awakened
and turned on the light. G her crew nenbers were attracted by the
noi se. MIler's roommate or another nenber of the crew stopped
Appel l ant from beating MIler with the pipe.

MIller suffered two scalp lacerations nore than an inch |ong
which required stitches as well as bruises and swelling on various
parts of his body. He was hospitalized for a week and was still
unfit for sea duty when he testified at the hearing twenty days
after the incident.

Appel | ant has no prior record.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that there is not substantial evidence
to prove the alleged offense. There is confusion in the statenments
of the three crew nenbers which are attached to the | ogbook entry
and these statenments contradict Mller's testinony as to what
occurr ed.

Matters which should be considered in mtigation are: there
was extrenme provocation; Appel  ant honestly believed he was
continuing the fight started ashore; Appel I ant' s unbl em shed
record for 16 years at sea indicates that this was an isol ated
i nci dent ; Two wtnesses testified as to Appellant's good
character; Appellant has no other livelihood to support his famly;
ot her Commandant's decisions resulted in |less than revocation for
simlar offenses of assault and battery.

APPEARANCE: John H. Land, Esquire, of Beaunont, Texas, of Counsel.
OPI NI ON

Despi te sonme understandabl e confusion, as to the details, due
to the excitenent and MIler's dazed condition when he awakened, it
is perfectly clear that Appellant commtted this offense nore than
seven hours after he was beaten by MIler while ashore. Appellant
admts this attack and there is no other explanation for the
infjuries suffered by Mller, particularly the tw scalp
| acerati ons.

Considering Appellant's prior clear record and the fact the



Exam ner inproperly allowed the specification to be anmended by
substituting the words" an object” for "a deadly weapon, to wit: a
pi ece of pipe,"” the order will be nodified.

ORDER
The order of the Exami ner dated at Port Arthur, Texas, on 14
Decenber 1961, is nodified to provide for a suspension of twelve
(12) nonths.
As so MODI FI ED, the order is AFFI RVED
D. MG MORRI SON
Vice Admral, United States Coast Guard
Acti ng Conmandant

Si gned at Washington, D. C., this 20th day of August 1962.



